This article proposes that a better understanding of the identity of Scots criminal law can be developed through an analysis of the similarities between English and Scots law rather than by concentrating on the differences. It argues that historically there are striking similarities between the two laws which have been overlooked or ignoredfor various reasons. It goes on to argue that many of the current differences between the two laws can be explained in terms of contemporary academic and institutional conditions, and that these offer a better foundation on which to construct a principled theoretical understanding of Scots criminal law.
A. INTRODUCTION
The "debatable land" was an area of the Border Marches, the strip of land between Scotland and England at the time when the border between the two nations was unsettled. It was a small area to the east and north of Carlisle and Gretna Green, 1 although the term could just as well be applied to the whole of This essay is a journey through the debatable land of the criminal law, the shared territory that lies between the English and Scottish laws. I shall make the claim that up to the post-war period, more or less until the passing of the Homicide Act 1957, there are a number of striking similarities between the two laws, a claim that I shall illustrate by means of a few key examples. I will thus argue that there has only been a major divergence in the substantive law of the two systems over the last forty years. In so doing I wish to contest the frequently made claim that there is a fundamental divergence between the two systems of criminal law, explained in terms of the Scottish character or the distinctive "genius" of Scots law, and that this in its turn requires that we rethink the terms in which the identity of Scots law is defined.5 It will thus be argued that any differences, which have become much more marked over the subsequent period, have little to do with such supposedly fundamental characteristics and must instead be explained in terms of more contemporary differences in the legal and academic culture of the two jurisdictions. There are many articles on the differences between the two systems which reveal a preoccupation with the importance of this difference as a means of establishing a distinctive identity-and the potential threat to identity that is contained in the possibility of identity.6 However, it could be argued that as a result of this there are few studies extremes, met-and becoming in that process the central or common ground of the debate. Now the Scottish heartland is sought in the central belt, and the further you move from the centre the weaker or more diluted it is thought to become; but the Scottish identity was equally forged on the peripheries, in the debatable land where one country imperceptibly becomes the other, and the law was made in an area that was lawless. The borders were the crucible in which the Scottish identity was shaped, not through the process of division or separation, but through a mingling and conflict of culturesthis was the point at which the sense of identity needed to be strongest. It is clear, (1858) 108 Edinburgh Review 343-376; A D Gibb, "The inter-relation of the legal systems of Scotland and England" (1937) We should not want to end this debate and retreat into isolation.
